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George C. Pol ogeorgis, Interlocutory Attorney:

Notice of Default — Opposition No. 91161955

This case now cones up on applicant’s notion (filed
March 23, 2006) in Opposition No. 91161955 to set aside the
notice of default entered in the aforenentioned opposition
proceedi ng. Opposer has filed a response to the notion.

The Board suspended the proceeding in Qpposition No.
91161955 on January 25, 2005. On Novenber 21, 2005, the
Board i ssued an order resum ng these proceedi ngs and
requiring applicant to file its answer within thirty days of
said order. Applicant failed to do so. Accordingly, on
January 24, 2006, the Board issued an order requiring

applicant to show cause why judgnent should not be entered
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agai nst applicant for failing to file a tinmely answer or to
request an extension of tinme to answer.

In its March 23, 2006 filing, applicant contends that
it never received the Board s Novenber 21, 2005 order
resum ng these proceedings nor did it receive the Board’ s
January 24, 2006 notice of default. Applicant clainms that
it was not until it conducted a status check on the TTAB
website on March 21, 2006 that applicant becane aware of the
af orenenti oned Board orders.

The show ng whi ch has consistently been required by the
Board and the courts in order to permt the late filing of
an answer is that set forth in Fed. R Gv. P. 55(c), i.e.,
good cause, and not the excusable neglect required by Rule
6(b)(2). See Fred Hayman Beverly Hills, Inc. v. Jacques
Bernier, Inc., 21 USPQd 1556 (TTAB 1991). It is clear that
applicant intends to defend itself in this proceedi ng, and
that its failure to file a tinely answer was due to the fact
that it apparently never received the Board s Novenber 21,
2005 resunption order. In view thereof, applicant has
established the requisite “good cause” sufficient to justify
an extension of tine to file an answer. See also TBMWP §
312.02 (2d ed. rev. 2004).

Accordingly, applicant has until thirty days fromthe
mai ling date of this order to file an answer to the notice

of opposition in OCpposition No. 91161955, failing which
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judgment may be entered against applicant.! Furthernore,
applicant nmust confirmits correct correspondence address
for the Board s records.

Consol i dation of Opposition Nos. 91161954 and 91161955

It has conme to the attention of the Board that
Qpposition Nos. 91161954 and 91161955 invol ve the sane
parties and common questions of law and fact. It would
therefore be appropriate to consolidate these proceedi ngs
pursuant to Fed. R Gv. P. 42(a).

Consolidation is discretionary with the Board, and may
be ordered upon notion granted by the Board, or upon
stipulation of the parties approved by the Board, or upon
the Board’s own initiative. See, for exanple, Wight &

Ml ler, Federal Practice and Procedure: Civil 82383 (2004);
Regatta Sport Ltd. v. Telux-Pioneer Inc., 20 USPQd 1154
(TTAB 1991) (Board's initiative).

Accordi ngly, the above-noted opposition proceedings are
hereby consolidated and may be presented on the sane record
and briefs.

The Board file will be maintained in Opposition No.
91161954 as the “parent” case. The parties should no | onger
file separate papers (except for the answers) in connection

Wi th each proceeding. Only a single copy of each paper

1A copy of the Board s Novenber 21, 2005 resunption order and
January 24, 2006 show cause order are enclosed with applicant’s
copy of the instant order.



Opposition No. 91161954
Qpposition No. 91161955

should be filed by the parties and each paper shoul d bear
the case captions as set forth above.?

I n accordance with Board practice, discovery and tri al
dates are generally reset to conformto the dates | atest set
in the proceedings that are being consolidated. However, in
this instance, since the answer in Qpposition No. 91161955
is now be due after the close of discovery as reset in the
|atest filed proceeding, i.e, Qpposition No. 91161955,

di scovery and trial dates of these now consolidated

proceedi ngs are hereby reset as foll ows:

THE PERI OD FOR DI SCOVERY TO CLCSE: August 28, 2006
30-day testinony period for party in
position of plaintiff to close: Novenber 16, 2006

30-day testinony period for party in
position of defendant to cl ose: January 25, 2007

15-day rebuttal testinony period for

plaintiff to close: March 11, 2007
In each instance, a copy of the transcript of testinony

together with copies of docunentary exhibits, must be served

on the adverse party within thirty days after conpletion of

the taking of testinony. Trademark Rule 2.125.

2The parties should pronptly informthe Board in witing of any
other related inter partes proceedings. See Fed. R CGv. P
42(a).
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Briefs shall be filed in accordance with Trademark
Rul es 2.128(a) and (b). An oral hearing will be set only

upon request filed as provided by Trademark Rule 2.1 29.



